
 

 
 

 
 

 
 

 
 

IN THE COURT OF COMMON PLEAS OF 
NORTHAMPTON COUNTY, PENNSYLVANIA 

CIVIL DIVISION 
 

COUNTRYWIDE HOME LOANS, INC.,  ) 
 Plaintiff      )  No. C-48-CV-2008-9347 

        ) 

 v.       )               
        ) 

GARY L. COOK, SHAWN M. COOK, and  ) 
TAMARA M. COOK,      ) 

 Defendants     ) 
 

OPINION OF THE COURT 
 

 This matter is before the Court on Plaintiff’s Motion for Summary 

Judgment, filed on May 6, 2010.  Argument was heard on September 7, 

2010, briefs have been submitted, and the matter is now ready for 

disposition.  

Factual Background and Procedural History 

 Defendant Tamara Cook operated her own mortgage brokerage, 

named Inheritance Mortgage, from 2001 until the fall of 2006.  Mot. for 

Summ. J. ¶ 5; Defs.’ Answer to Mot. for Summ. J. ¶ 5.  During this time, 

Tamara Cook retained Dominic Farole, Esquire as her brokerage’s attorney.  

Id.  In the fall of 2006, Dominic Farole offered Tamara Cook employment at 
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America United Mortgage Corporation (“America United”), a brokerage that 

he ran with his sister, Angela, and his father, Anthony.  Mot. for Summ. J. ¶ 

6; Defs.’ Answer to Mot. for Summ. J. ¶ 6.  Tamara Cook accepted the offer 

and worked for America United for three months.  Id.   

While working at America United, Tamara Cook entered into an oral 

agreement with Dominic Farole to rent a home located at 938 Accent Court 

in Walnutport, Pennsylvania (“the Property”).  Mot. for Summ. J. ¶ 7; Defs.’ 

Answer to Mot. for Summ. J. ¶ 7.  After Tamara and her then-husband, 

Shawn Cook, moved into the home on October 7, 2006, Dominic Farole 

increased the rent and suggested that it would be less expensive for the 

Cooks to purchase the home.  Mot. for Summ. J. ¶¶ 7-8; Defs.’ Answer to 

Mot. for Summ. J. ¶¶ 7-8.  Dominic Farole told the Cooks that although the 

home was worth $525,000, he would sell it to them for $480,000.  Mot. for 

Summ. J. ¶ 8; Defs.’ Answer to Mot. for Summ. J. ¶ 8.     

After the Cooks agreed to purchase the home for $480,000, Angela 

Farole selected an appraiser to appraise the Property.  Mot. for Summ. J. ¶ 

9; Defs.’ Answer to Mot. for Summ. J. ¶ 9.  Angela Farole told Tamara Cook, 

who never saw the actual appraisal, that the Property was appraised at 

$525,000.  Id.  In addition, Angela Farole suggested that Gary Cook, Shawn 

Cook’s father, be the borrower on a “stated income loan” because he had an 

excellent credit rating.  Mot. for Summ. J. ¶ 10; Defs.’ Answer to Mot. for 

Summ. J. ¶ 10.     
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On November 1, 2006, Gary Cook signed a Uniform Residential Loan 

Application.  Id.  Gary Cook’s gross monthly income was stated as $9,550 on 

the application.  Mot. for Summ. J., Ex. 4.  Gary Cook signed the application, 

acknowledging that “the information provided in [the] application [was] true 

and correct.”  Id.  On behalf of Defendants, Angela Farole submitted the 

application to Plaintiff with a request for a loan to finance the purchase of 

the home.  Mot. for Summ. J. ¶ 11; Defs.’ Answer to Mot. for Summ. J. ¶ 

11.  All Defendants understood that Shawn and Tamara Cook would make all 

mortgage payments on the loan and that Gary Cook would not be 

responsible for any of the mortgage payments.  Mot. for Summ. J. ¶ 12; 

Defs.’ Answer to Mot. for Summ. J. ¶ 12.     

Defendants closed on the Property on November 21, 2006.  Mot. for 

Summ. J. ¶ 14; Defs.’ Answer to Mot. for Summ. J. ¶ 14.  Dominic Farole 

provided Tamara Cook with several closing documents that needed 

signatures.  Mot. for Summ. J. ¶ 15; Defs.’ Answer to Mot. for Summ. J. ¶ 

15.  That evening, Defendants signed the closing documents at Gary Cook’s 

home.  Mot. for Summ. J. ¶ 16; Defs.’ Answer to Mot. for Summ. J. ¶ 16.  

Defendants did not read any of the loan documents prior to signing them.  

Mot. for Summ. J. ¶ 18; Defs.’ Answer to Mot. for Summ. J. ¶ 18.  Maria 

Cook, Gary Cook’s wife, was present when Defendants signed the 

documents.  Mot. for Summ. J. ¶ 17; Defs.’ Answer to Mot. for Summ. J. ¶ 

17.  No other individual was present during the signing of the closing 
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documents.  Id.  In connection with the closing, Gary Cook executed two 

notes, one for $383,920 and one for $95,980.  Mot. for Summ. J. ¶¶ 21-22; 

Defs.’ Answer to Mot. for Summ. J. ¶¶ 21-22.  Both notes are secured by 

mortgages on the Property, which all of the defendants executed.  Id.         

Pursuant to the terms of the notes, Gary Cook was required to make 

monthly principal and interest payments to Plaintiff in the amount of 

$3,026.11.  Mot. for Summ. J., Exs. 5 and 7.  The notes state that if Gary 

Cook does not “pay the full amount of each monthly payment on the date it 

is due, [he] will be in default.”  Id.; Mot. for Summ. J. ¶ 25; Defs.’ Answer to 

Mot. for Summ. J. ¶ 25.  The Cooks made the first few mortgage payments.  

Mot. for Summ. J., Ex. 2, at 43.  However, shortly after the closing, Tamara 

Cook lost her job at America United.  Mot. for Summ. J. ¶ 27; Defs.’ Answer 

to Mot. for Summ. J. ¶ 27.  As a result, Plaintiff filed a mortgage foreclosure 

complaint on July 6, 2007, which resulted in a default judgment against 

Defendants.  Mot. for Summ. J. ¶ 28; Defs.’ Answer to Mot. for Summ. J. ¶ 

28.  On March 6, 2008, Defendants reinstated both mortgages prior to a 

sheriff’s sale.  Id.  The Cooks have made no additional payments on the 

mortgages since the reinstatement.  Mot. for Summ. J., Ex. 3, at 115.    

Plaintiff initiated the present foreclosure action against Defendants on 

September 9, 2008.  Defendants responded by filing a counterclaim on 

October 22, 2008.  Defendants set forth three counts in their counterclaim, 

asserting causes of action for fraud, violations of the Unfair Trade Practices 
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and Consumer Protection Law (“UTPCPL”), and unjust enrichment.1  

Specifically, Defendants allege that Plaintiff induced them to purchase the 

Property by inflating the value of the Property through its appraiser.  

Defendants also allege that Plaintiff misrepresented that they could afford 

the loan that they applied for with Plaintiff.  Defendants seek compensatory 

damages, punitive damages, and attorney’s fees.   

   At a status conference held on February 16, 2010, the Honorable 

Michael V. Franciosa set June 1, 2010, as the deadline for written discovery 

and depositions.  Plaintiff filed the instant motion for summary judgment on 

May 6, 2010.  

Legal Standard for Summary Judgment 

 Pennsylvania Rule of Civil Procedure 1035.2 establishes the standard 

of review for a motion for summary judgment as follows: 

After the relevant pleadings are closed, but within such 
time as not to unreasonably delay trial, any party may move for 

summary judgment in whole or in part as a matter of law 

(1) whenever there is no genuine issue of any 

material fact as to a necessary element of the cause of 

action or defense which could be established by additional 
discovery or expert report, or 

 
(2) if, after the completion of discovery relevant to 

the motion, including the production of expert reports, an 
adverse party who will bear the burden of proof at trial has 

failed to produce evidence of facts essential to the cause of 

                                                 
1  Plaintiff subsequently filed preliminary objections to Defendants’ counterclaim.  On 

March 24, 2009, the Honorable Paula A. Roscioli granted Plaintiff’s demurrer to Defendants’ 

unjust enrichment claim. 
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action or defense which in a jury trial would require the 

issues to be submitted to a jury. 
 

Pa.R.C.P. No. 1035.2.  Summary judgment may only be granted when the 

record clearly shows that no genuine issue of material fact exists and the 

moving party is entitled to judgment as a matter of law.  Summers v. 

Certainteed Corp., 997 A.2d 1152, 1159 (Pa. 2010).  The moving party 

bears the burden of proving that no genuine issue of material fact exists.  

Barnish v. KWI Bldg. Co., 916 A.2d 642, 645 (Pa. Super. 2007).  In deciding 

a motion for summary judgment, the record must be viewed in the light 

most favorable to the non-moving party, and any doubt as to the existence 

of a genuine issue of material fact must be resolved against the moving 

party.  Ario v. Ingram Micro, Inc., 965 A.2d 1194, 1200 (Pa. 2009).   

Plaintiff’s Motion for Summary Judgment as to Defendants’ Fraud 

Counterclaim 
 

 A party alleging fraud must prove, with clear and convincing evidence:  

(1) a representation; (2) which was material to the transaction at hand; (3) 

made falsely, with knowledge of its falsity or recklessness as to whether it 

was true or false; (4) with the intent of misleading another into relying on it; 

(5) justifiable reliance on the misrepresentation; and (6) resulting injury 

proximately caused by the reliance.  Porreco v. Porreco, 811 A.2d 566, 570 

(Pa. 2002).  The Supreme Court of Pennsylvania has explained that “[a]ll of 

these elements must be present to warrant the extreme sanction of voiding 

[a] contract.”  Id. 
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In Count I of their counterclaim, Defendants allege that Plaintiff made 

two representations.  First, Defendants allege that Plaintiff “misrepresented 

the market value of the Property in order to entice [them] to purchase the 

Property.”  Defs.’ Countercl. ¶ 45.  Second, Defendants allege that Plaintiff 

misrepresented Gary Cook’s income on the loan application, allegedly 

reporting “his income at $9,550 per month.”  Id. ¶ 52.  Defendants argue 

that they relied upon the representations of Plaintiff to believe that “they 

could afford a first and second mortgage in the total amount of 

approximately $478,000.00.”  Id. ¶ 54.   

While not binding on this Court, we are strongly persuaded by the 

salient reasoning of the Honorable Robert B. Kugler, who stated the 

following in dismissing identical allegations of fraud in a New Jersey federal 

action: 

Reduced to its simplest form, [Defendants’] claim is this:  
We found a house, which we wanted to buy.  We signed a 

contract to purchase the house contingent on financing.  We 
went to [Plaintiff] to get that financing.  They gave us exactly 

what we wanted.  They should not have done so. 

 
In effect, [Defendants] ask the Court to save them from 

themselves.  They ask the Court to impose a duty on banks to 
act not as self-interested, adversarial business partners, but to 

act as paternalistic friends, who will tell borrowers when they 
risk peril. . . .   

 
But as could rightly be pointed out, this case is not about 

duties of care, but about intentional fraud.  [Defendants’] claim 
fails not because [Plaintiff] lacked a duty; it fails because even if 

[it] misrepresented . . . the debt-to-income, or the home 
appraisal, or even if [it] sidestepped [its] own internal controls 
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to approve this loan, the only representation [it] made was that 

[Defendants] could have the money they requested. . . .  And 
this was not a misrepresentation.  [Defendants] were indeed 

permitted by the [Plaintiff] to receive the funds, which they 
accepted.  [Defendants] are not now complaining about 

misrepresented terms (e.g., the percentage rate or the period of 
payment), but about the mere process by which they were 

approved for what they asked for.  Importantly, [Plaintiff] did 
not come to [Defendants] suggesting [Plaintiff] had a home that 

was worth a certain amount and that [Defendants] were 
qualified to buy it-[Defendants] came to [Plaintiff] making those 

representations.  [Plaintiff] merely told them they were right, 
which was at [Plaintiff’s] peril (not the [Defendants]’).  Cf. 

Phillips v. MERS Mortg. Elec. Registration Sys., No. 09-1028, 
2009 WL 3233865, at *4 (E.D. Cal. Oct. 2, 2009) (holding 

lender’s determination of creditworthiness and ability to repay 

are for the protection of the lender). 
 

Furthermore, the claim fails because [Defendants] did not 
reasonably rely on whatever misrepresentations [Plaintiff] may 

have made.  As [Plaintiff] astutely point[s] out, “it strains 
credulity to argue . . . that [Defendants]’ own income or 

expenses could be misrepresented to them.”  . . . This 
information was equally in [Defendants]’ control, if not more so.  

See Int'l Minerals & Mining Corp. v. Citicorp N. Am., Inc., 736 
F.Supp. 587, 598 (D.N.J. 1990) (finding reliance unreasonable 

where parties knew that representation could not be true); cf. 
Johnson v. Washington, 559 F.3d 238, 245 (4th Cir. 2009) 

(holding no fraud claim in home sale where the documents 
plaintiffs received “plainly stated the terms of the transaction”).  

[Defendants] do not allege that they were hoodwinked into not 

looking at the loan documents or otherwise prevented from 
reading and understanding their own financial information.  

Moreover, to the extent the appraisal was wrong or manipulated, 
[Defendants] did not rely on it because they came to [Plaintiff] 

claiming the house was worth what they requested, not the 
other way around.  The appraisal facilitated giving [Defendants] 

exactly what they asked for; it did not induce them to ask.  
Therefore, [Defendants]’ fraud claim fails as a matter of         

law. . . . 
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Jatras v. Bank of America Corp., No. 09-3107, 2010 WL 1644407, at *4 

(D.N.J. Apr. 22, 2010).   

In the instant case, the first representation complained of is an 

allegedly inflated appraisal.  However, as in Jatras, we must point out that 

Defendants agreed to purchase the Property for $480,000 before any 

appraisal was even ordered.  In other words, Defendants requested a loan 

based upon the price they agreed to pay for the home, not based upon any 

appraisal.  Thus, even if the appraisal constituted a misrepresentation, 

Defendants did not rely upon it in deciding to purchase the home and to 

finance the purchase.   

With regard to the second representation complained of, Gary Cook’s 

income, we note that Defendants agreed among themselves that Shawn and 

Tamara Cook would be solely responsible for making the mortgage 

payments and that Gary Cook would have no responsibility in this regard.  

Mot. for Summ. J. ¶ 12; Defs.’ Answer to Mot. for Summ. J. ¶ 12.  Thus, 

Defendants could not have relied upon any representation concerning Gary 

Cook’s income in determining whether Shawn and Tamara Cook could afford 

to make the mortgage payments.  This is especially so where, as here, 

Tamara Cook was a mortgage broker more than capable of determining 

whether she and Shawn were able to afford the loans for which Defendants 

applied. 
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For these reasons, we do not believe we could describe, any better 

than Judge Kugler, the inherent flaws in Defendants’ fraud counterclaim, 

which fails as a matter of law.    

Even if we were to assume, for the sake of argument, that the 

representations complained of could form the basis of a fraud claim, 

Defendants would be unable to attribute those representations to Plaintiff.  

Defendants contend that Plaintiff misrepresented the value of the Property 

and Gary Cook’s income through its alleged agents, Angela Farole and 

America United.  The elements of an agency relationship are “the 

manifestation by the principal that the agent shall act for him, the agent’s 

acceptance of the undertaking and the understanding of the parties that the 

principal is to be in control of the undertaking.”  Scott v. Purcell, 415 A.2d 

56, 60 (Pa. 1980) (quoting RESTATEMENT (SECOND) OF AGENCY § 1, Comment b 

(1958)).  Although it is unnecessary to plead every detail of the alleged 

agency relationship, “a complainant must allege, as a minimum, facts which:  

(1) identify the agent by name or appropriate description; and (2) set forth 

the agent’s authority, and how the tortuous acts of the agent either fall 

within the scope of that authority, or, if unauthorized, were ratified by the 

principal.”  Alumni Ass'n, Delta Zeta Zeta of Lambda Chi Alpha Fraternity v. 

Sullivan, 535 A.2d 1095, 1100 n.2 (Pa. Super. 1987), aff’d, 572 A.2d 1209 

(Pa. 1990); see also Rachlin v. Edmison, 813 A.2d 862 (Pa. Super. 2002).  

The party alleging an agency relationship must prove its existence “by a fair 
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preponderance of the evidence.”  Volunteer Fire Co. of New Buffalo v. Hilltop 

Oil Co., 602 A.2d 1348, 1351 (Pa. 1992).  In addition, an agency exists 

“only if there is an agreement for the creation of a fiduciary relationship with 

control by the beneficiary.”  Basile v. H&R Block, Inc., 761 A.2d 1115, 1120 

(Pa. 2000).    

While Pennsylvania law recognizes various theories of agency, express 

agency and apparent agency are the ones applicable here.  An express 

agency exists “where the principal directly states that an agent has the 

authority to perform a particular act on the principal’s behalf.”  Jones v. Van 

Norman, 522 A.2d 503, 587 (Pa. 1987).  An apparent agency “flows from 

the conduct of the principal, but focuses on the reasonable expectations of 

the party with whom the agent deals.”  Id. at 588.  An apparent agency may 

exist when the principal’s acts or omissions lead a reasonably prudent 

person to believe that authority has been given to the agent to act for the 

principal.  Id.   

Defendants have not produced any evidence to establish that Plaintiff 

had an express or apparent agency relationship with Angela Farole and 

America United.  Defendants explain that they “believe there exists a 

contract between Angela Farole and America United and [Plaintiff]. . . .    

[Defendants] also believe that there exists a re-purchase agreement 

between [Plaintiff] and Angela and America United, but [Plaintiff] refuses to 

pursue its rights under that agreement.”  Defs.’ Br. in Opp’n to Pl.’s Mot. for 
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Summ. J., at 11.  In an attempt to further support their argument that 

Angela Farole and America United were Plaintiff’s agents, Defendants 

contend that America United worked on behalf of Countrywide to finalize 

loans, while Angela Farole issued the mortgage loans.  Id. at 14.  

Defendants explain that “Angela Farole and America United would bring 

customers to Countrywide for fees.  Angela Farole and America United would 

evaluate customers based on parameters issued by Countrywide.”  Id. at 14-

15.  In addition, Defendants argue that “Countrywide will not accept an 

appraisal report unless it is prepared by one of its approved appraisers.  

Countrywide authorized [Randy] Hughes and Tri-County to perform 

appraisals for its mortgagees.”  Id. at 15.  Defendants have presented no 

evidence to establish the above contentions, and Defendants’ conclusory 

statements and bald assertions about what they “believe” are insufficient to 

establish an express or apparent agency relationship between Plaintiff and 

Angela Farole or America United.  In this regard, we note that because 

Defendants have the burden of proof with regard to their counterclaim, they 

“may not rest upon the mere allegations . . . of the pleadings but must file a 

response . . .  identifying . . . evidence in the record establishing the facts 

essential to the cause of action.”  Pa.R.C.P. No. 1035.3(a).   

Even if Defendant had presented evidence to establish the above 

contentions, they would be insufficient to demonstrate that Plaintiff had an 

agreement with Angela Farole and America United to create an express 
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agency.  See Morilus v. Countrywide Home Loans, Inc., 651 F.Supp. 292 

(E.D. Pa. 2008) (mortgage broker not express agent of mortgage lender 

unless evidence establishes that lender exercised control such that broker 

had almost no independence).  Additionally, even if proven, the above 

contentions of Defendants would be insufficient to establish that an apparent 

agency existed because the purported evidence does not establish any acts 

or omissions by Plaintiff that would lead a reasonably prudent person to 

believe that Plaintiff’s authority had been given to Angela Farole and America 

United.  Id. (no apparent agency where loan application submitted to lender 

by mortgage broker and application had to be submitted to lender’s 

underwriting department for independent approval and where broker free to 

submit borrower’s loan application to any number of lenders for approval).  

In sum, even if the representations complained of could constitute fraud, 

they cannot be attributed to Plaintiff.   

For all of the above reasons, the representations complained of cannot 

constitute fraud as a matter of law.  Even if they could constitute fraud, 

Defendants have not provided proof of any representations—let alone 

misrepresentations—that Plaintiff made to them before or during the loan 

application process.  Because Defendants have not produced evidence 

establishing the facts essential to their cause of action, we will grant 

summary judgment to Plaintiff with regard to Defendants’ counterclaim 

alleging fraud.   
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Plaintiff’s Motion for Summary Judgment as to Defendants’ UTPCPL 

Counterclaim 
 

In Count II of their counterclaim, Defendants allege that Plaintiff 

violated Pennsylvania’s UTPCPL.  Defendants’ UTPCPL counterclaim, like their 

fraud counterclaim, is premised on the same alleged misrepresentations.  

According to Defendants, they are entitled to relief, pursuant to the UTPCPL, 

because they “relied to their detriment on [Plaintiff]’s misrepresentation as 

to the market value and condition of the Property.”  Defs.’ Br. in Opp’n to 

Pl.’s Mot., at 10.  Defendants’ UTPCPL counterclaim fails because Plaintiff did 

not make a representation to them.  Instead, Defendants interactions were 

solely with Angela Farole and America United.  For the reasons stated above, 

Angela Farole and America United’s representations and acts cannot be 

attributed to Plaintiff.  Therefore, Plaintiff cannot be held to have engaged in 

any fraudulent or deceptive conduct.  Because Defendants have not 

produced evidence establishing the facts essential to their cause of action, 

we will grant summary judgment to Plaintiff with regard to Defendants’ 

counterclaim alleging violations of the UTPCPL. 

Plaintiff’s Motion for Summary Judgment on Foreclosure 

 Plaintiff requests summary judgment with regard to its foreclosure 

action because Defendants do not deny that they have failed to make any 

mortgage payments since the March 6, 2008, reinstatement of their 

mortgages.  In response, Defendants argue that Plaintiff’s motion is 
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premature because discovery is incomplete.  Defendants request leave to 

depose Plaintiff’s representative.  At a status conference held on February 

16, 2010, Judge Franciosa set June 1, 2010, as the deadline for written 

discovery and depositions.  

 The Court is unsympathetic to Defendants’ request because all parties 

were aware that discovery was to be completed by June 1, 2010.  

Defendants did not petition the Court to extend the discovery deadline prior 

to its expiration.  Furthermore, Defendants filed their answer to Plaintiff’s 

complaint on October 23, 2008, almost two years ago.  Thus, Defendants 

have had more than adequate time to depose Plaintiff’s representative.  See 

First Wisconsin Trust Co. v. Strausser, 653 A.2d 688, 695 (Pa. Super. 1995) 

(borrower’s contention that no discovery had been conducted did not 

preclude summary judgment in mortgage foreclosure action where almost 

two years had passed between filing of borrower’s answer to complaint and 

lender’s filing of motion for summary judgment without any effort on part of 

borrower to conduct discovery).   

 In the alternative, Defendants claim that Plaintiff hindered their ability 

to conduct the deposition of Plaintiff’s representative.  Defendants argue that 

Plaintiff’s counsel “never provided any dates” when Plaintiff’s representative 

was available for the deposition.  Defs.’ Br. in Opp’n to Pl.’s Mot., at 17.  

However, the issue of whether Plaintiff provided Defendants with dates is 

immaterial because the Pennsylvania Rules of Civil Procedure provide that 
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“[a] party desiring to take the deposition of any person upon oral 

examination shall give reasonable notice in writing to every other party to 

the action . . . .”  Pa.R.C.P. No. 4007.1(a).  Defendants sent no written 

request until June 16, 2010, more than two weeks after the discovery 

deadline had passed.  Therefore, the Court finds that Plaintiff’s Motion for 

Summary Judgment is timely. 

 Plaintiff argues that its motion should be granted because Defendants 

have admitted that their mortgages are in default.  

In an action for mortgage foreclosure, the entry of summary 
judgment is proper if the mortgagors admit that the mortgage is 

in default, that they have failed to pay interest on the obligation, 
and that the recorded mortgage is in the specified amount.  

Landau v. Western Pennsylvania National Bank, 282 A.2d 335, 
340 (Pa. 1971).  This is so even if the mortgagors have not 

admitted the total amount of the indebtedness in their pleadings.  
Id. 

 
Cunningham v. Williams, 714 A.2d 1054, 1057 (Pa. Super. 1998).  Plaintiff 

argues that it is entitled to summary judgment based upon Defendants’ 

admissions.  Viewing the record in the light most favorable to Defendants, 

we agree. 

  Defendants have admitted that they executed the mortgages at issue.  

Mot. for Summ. J. ¶ 16; Defs.’ Answer to Mot. for Summ. J. ¶ 16.  In 

addition, Defendants have admitted that the mortgages were recorded.  Mot. 

for Summ. J. ¶ 34; Defs.’ Answer to Mot. for Summ. J. ¶ 34.  After 

reinstating their mortgages on March 6, 2008, Defendants could no longer 
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make payments on their mortgages because “[a]ll of [their] money was 

gone again.”  Mot. for Summ. J., Ex. 3, at 114-15.  The notes provide that 

the mortgages will be in default if the full amount of each monthly payment 

is not paid on the due date.  Mot. for Summ. J. ¶ 25; Defs.’ Answer to Mot. 

for Summ. J. ¶ 25. 

 In response to Plaintiff’s motion, Defendants argue that although they 

have not paid the mortgages since March 6, 2008, they could have made 

payments had Balboa, Plaintiff’s affiliate that insured the Property while 

Defendants were in default, paid Defendants’ insurance proceeds.  Defs.’ 

Answer to Mot. for Summ. J. ¶ 29.  However, in an order dated March 24, 

2009, this Court dismissed Defendants’ claim that Plaintiff was unjustly 

enriched by Balboa’s failure to pay the insurance claim because Plaintiff 

failed to plead sufficient facts to support all of the elements of a claim for 

unjust enrichment.   

More importantly, the issue of whether Defendants are entitled to 

insurance proceeds from Balboa is immaterial to the issue of whether 

Defendants defaulted on their mortgages.  When homeowners default on 

their mortgage, “the holder of a mortgage can legally proceed to enforce the 

terms of the mortgage either by foreclosure or by obtaining a judgment on 

the bond accompanying the mortgage and issuing a writ of execution.”  

Cunningham, 714 A.2d at 1056-57.  Because there is no genuine issue of 
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material fact as to whether Defendants are in default, we will grant Plaintiff’s 

Motion for Summary Judgment. 

 WHEREFORE, we enter the following: 
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IN THE COURT OF COMMON PLEAS OF 

NORTHAMPTON COUNTY, PENNSYLVANIA 
CIVIL DIVISION 

 
COUNTRYWIDE HOME LOANS, INC.,  ) 

 Plaintiff      )  No. C-48-CV-2008-9347 

        ) 
 v.       )               

        ) 
GARY L. COOK, SHAWN M. COOK, and  ) 

TAMARA M. COOK,      ) 
 Defendants     ) 

 
ORDER OF COURT 

 
 AND NOW, this 19th day of October, 2010, Plaintiff’s Motion for 

Summary Judgment is hereby GRANTED.  Judgment is hereby entered in 

favor of Plaintiff and against Defendants on Counts I and II of Defendants’ 

Counterclaim.  Judgment is hereby entered in favor of Plaintiff and against 

Defendants on Plaintiff’s complaint.        

BY THE COURT: 

 
 

       ____________________________ 
       ANTHONY S. BELTRAMI, J.  
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